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James STAFFER, Plaintiff,
V.

BOUCHARD TRANSPORTATION CO.,
INC. and Frederick E. Bouchard,
Inc., Defendants.

BOUCHARD TRANSPORTATION CO.,
INC., and Frederick E. Bouchard,
Inc., Third-Party Plaintiffs,

V.

The STATEN ISLAND HOSPITAL and
Joseph A. Suarez, Third-Party
Defendants.

No. 86 Civ. 5317 (JES).

United States District Court,
S.D. New York.

Oct. 18, 1988.

Seaman sued employer under Jones
Act for injuries sustained on tugboat. Em-
ployer served third-party claim against hos-
pital and physician, alleging that their mal-
practice aggravated seaman’s injuries.
Following trial on third-party action, sea-
man commenced state court action against
original third-party defendants, who moved
to alter or amend federal judgment to en-
join further action by seaman against
them. The District Court, Sprizzo, J., held
that res judicata did not preclude seaman
from asserting those claims.

Motion denied.

1. Federal Civil Procedure €315

Nonparty is generally not required to
intervene in pending action merely because
litigation presents matters affecting non-
party.

2. Judgment &=829(3)

Res judicata did not preclude seaman
from asserting medical malpractice claims
against hospital and physician named as
third-party defendants in Jones Act suit
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against seaman’s employer. Jones Act, 46
U.S.C.A.App. § 688.

Friedman & Biondi, New York City, for
plaintiff; Bernard D. Friedman, of counsel.

Barry, McTiernan & Moore, New York
City, for third-party defendants; Michael F.
Close, of counsel.

MEMORANDUM OPINION
AND ORDER

SPRIZZO, District Judge:

In this action, plaintiff James Staffer
sued Bouchard Transportation Co., Inc.,
and Frederick E. Bouchard, Inc. (‘“defend-
ants” or “employer”’) under the Jones Act,
46 U.S.C.App. § 688 (1982), for injuries sus-
tained on defendants’ tugboat. Defend-
ants asserted a third-party claim against
the Staten Island Hospital and Joseph A.
Suarez (“third-party defendants”) for con-
tribution because Bouchard claimed that
the third-party defendants’ malpractice had
aggravated plaintiff’s injuries, for which it
was responsible to plaintiff. Plaintiff did
not assert a direct claim against the third-
party defendants. The main action and
third-party actions were tried separately
and a final judgment was entered on May
31, 1988.!

The jury in the main action addressed the
issue of defendants’ negligence in causing
plaintiff’s injury on the tugboat. That jury
found that the vessel was unseaworthy but
that plaintiff’s own conduct had played a
thirty-five percent part in causing his inju-
ry on the vessel. The jury in the third-par-
ty action addressed the issue of third-party
defendants’ medical malpractice. That jury
found that Dr. Suarez was negligent in his
treatment of plaintiff but that the contrib-
utory negligence of plaintiff and Bouchard
Transportation was a ten percent cause of
plaintiff’s injuries.

Following trial of the third-party action,
plaintiff commenced a direct action against
third-party defendants in New York Su-

1. The judgment awarded plaintiff $480,650.30
from defendants. Defendants were awarded
$462,489.98 against third-party defendant Jo-
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preme Court, Richmond County, alleging
medical malpractice. Third-party defend-
ants then moved pursuant to Fed.R.Civ.P.
59(e) to alter or amend the federal court
judgment to enjoin further action by plain-
tiff against them in New York state court.
For the reasons that follow, that motion is
denied.

Under 28 U.S.C. § 2283 (1982), a federal
court may enjoin proceedings when neces-
sary “to protect or effectuate its judg-
ments,” i.e., where the continuation of the
state court proceedings may undermine the
collateral estoppel or res judicata effect of
the federal judgment. See Chick Kam
Choo v. Exxon Corp., — U.S. —, 108
S.Ct. 1684, 1689-90, 100 L.Ed.2d 127 (1988);
Amalgamated Sugar Co. v. NL Indus-
tries, Inc., 825 F.2d 634, 639 (2d Cir.), cert.
denied, — U.S. —, 108 S.Ct. 511, 98
L.Ed.2d 511 (1987). Res judicata, or claim
preclusion, precludes relitigation of a claim
where the earlier decision was a final judg-
ment on the merits in a case involving the
same parties or their privies, and where the
same cause of action is asserted in a later
proceeding. See Amalgamated Sugar Co.,
supra, 825 F.2d at 639. Here, plaintiff
concededly never sued third-party defend-
ants in the federal action. However, third-
party defendants argue that principles of
res judicata should bar plaintiff’s state
court action because plaintiff could have
sued the third-party defendants in the fed-
eral court.

[1] However, even assuming arguendo
that the federal court would have had pen-
dent jurisdiction over plaintiff’s claims
against third-party defendants, had that
claim been asserted in the federal action,
there is no support for the argument that a
plaintiff must sue all persons who may be
liable to him in the same action to avoid the
res judicata effects of a judgment in that
action. In fact, the general rule is that a
plaintiff may sue one or all joint tort-
feasors as he sees fit, which is why third-
party claims are frequently asserted.
Moreover, the language of Fed.R.Civ.P. 14

seph A. Suarez. The third-party action against
Staten Island Hospital was dismissed.
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argues strongly against that contention.
Rule 14 states that a plaintiff may, not
must, assert a claim directly against a
third-party defendant. See Fed.R.Civ.P.
14(a). Had the rule contemplated that a
plaintiff be required to assert a claim di-
rectly against a third-party defendant, as in
fact Fed.R.Civ.P. 13(a) requires with re-
spect to compulsory counterclaims, permis-
sive language would not have been used.?

Nor is there any special relationship be-
tween the plaintiff, Bouchard, and Dr. Sua-
rez that would justify binding plaintiff by
the judgment entered in the third-party ac-
tion. Plaintiff and his employer are not
alleged to have been in a relationship of
privity nor are they alleged to have con-
spired in any way. Cf. Cahill v. Arthur
Andersen & Co., 659 F.Supp. 1115, 1120-21
(S.D.N.Y.1986), affd, 822 F.2d 14 (2d Cir.
1987). Indeed, the only relationship be-
tween these parties is an antagonistic and
adversarial relationship arising out of the
plaintiff’s injury, the defendants’ negli-
gence, and Dr. Suarez’ malpractice.

This case is therefore unlike Jeanes v.
Henderson, 688 S.W.2d 100 (Tex.1985), re-
lied upon by third-party defendants, where
the Court allowed a non-party to take ad-
vantage of the claim preclusive effect of a
prior judgment because there was a con-
tractual relationship between the party
sued in the first action and the party seek-
ing to invoke res judicata. See id. at 105—
06.

[2] In sum, all that is present here is an
assertion that the alleged malpractice ag-
gravated plaintiff’s injury and thereby in-
creased the damage to plaintiff resulting
from his employers’ negligence. That cir-
cumstance is not legally sufficient to pre-
clude plaintiff from litigating an issue he

2. A non-party is generally not required to inter-
vene in a pending action merely because the
litigation presents matters affecting the non-par-
ty. See Staten Island Rapid Transit Operating
Auth. v. Interstate Commerce Comm., 718 F.2d
533, 543 (2d Cir.1983). National Wildlife Feder-
ation v. Gorsuch, 744 F.2d 963 (3d Cir.1984),
relied upon by third-party defendants, does not
support the proposition that the plaintiff was
obliged to assert a claim against a third-party
defendant. That case did not even involve a
claim that a plaintiff was precluded from bring-

neither in fact litigated nor was legally
obliged to litigate in the federal court.
While it is true that plaintiff and the third-
party defendants may each be properly
estopped on some issues tried in the federal
court which they actually litigated even
though the other party may not be similar-
ly estopped, see Montana v. United States,
440 U.S. 147, 153-54, 99 S.Ct. 970, 973-74,
59 L.Ed.2d 210 (1979), this lack of mutuali-
ty of estoppel is no basis for enjoining the
state court proceedings. In any event, in
the absence of any showing that the state
court will not respect this estoppel effect,
there is no basis to enjoin the state pro-
ceedings.

For the reasons stated above, the motion
to amend the judgment pursuant to Fed.R.
Civ.P. 59(e) is denied.

It is SO ORDERED.
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